October 3, 2007
Centers for Medicare & Medicaid Services

Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

Reference:
File code CMS-2261-P

Adventure House is submitting the following comments on the Proposed Rule to amend the definition of Medicaid Rehabilitative Services as published in the Federal Register, August 13, 2007 (Volume 72, Number 155).  Adventure House is a Day Rehabilitation Program based on the Clubhouse Model, located in a rural community of North Carolina.  We serve adults with severe and persistent Mental Illness, with 80% of our Members (clients) having a diagnosis of Schizophrenia.   We have been in business as a Non-Profit Organization for over 20 years, relying on Medicaid and state funding to provide needed services in our community.  We currently have 115 active Members, with an average daily attendance of 65.
It is clear from the published “Summary” of this proposed Rule, that the intent of CMS is to severely restrict rehabilitative services to Medicaid eligible individuals with long term Mental Illness, through increased documentation requirements for already overburdened Providers and through extremely restrictive service definitions.  CMS appears to want to cut funding for medically necessary services to the most vulnerable segment of this country’s citizens- those with long term Mental Illness.  We know these cuts will far exceed the projected reduction in Medicaid spending of $2.2 billion over five years, through putting small Providers out of business and through “Paybacks” as a result of audits of larger providers.  It is shameful for CMS to refer to “important beneficiary protections,” as having anything to do with the maintenance of case records.  Our Members rely on Medicaid as their only health insurance and are alarmed by the degree to which their coverage could be reduced by the proposed Rule change. 
Like it or not, Medicaid has become the single largest funding source for Mental Health services in this country. If CMS truly wants to cut Medicaid funding, the agency needs to stop blaming the states for viewing rehabilitation benefits as a “catch-all category” and accept responsibility for their approval of all state plans.  CMS should then begin 

working with other federal, state and local agencies to develop alternative funding sources and develop a transition plan that will prevent the disruption of vital services to adults with severe Mental Illness.  For CMS to proceed with their current strategy of a “Rule change,” will result in precious funding being wasted on challenging the creative writing skills of Mental Health Professionals to document needed services in a manner that Medicaid will pay for.  Or, worse yet, the funds will be misused to provide specific, time limited, and ineffective interventions to adults with Mental Illness in a misguided effort to at least offer them something, rather  than abandoning them to isolation in the community, only to decompensate.  Much more intensive and expensive services will then be needed to stabilize the individual only to again be abandoned.  In my 30 years of community mental health work, the most effective program to stop this revolving door, the Clubhouse Model, is being directly threatened by the proposed Rule changes.  We can not be effective under these proposed Rules as specified below.

PROVISIONS OF THE PROPOSED REGULATIONS 
Section 440.130(d) (3)

The requirements outlined in this section focus on documentation.  Taken individually, they all make sense from an accountability stand point.  But CMS knows that such requirements are utilized not to improve services, but to extract large “Paybacks” from Providers.  The more requirements there are, particularly vague requirements (such as “recovery goals” and “reasonable plans”) that can be open to interpretation, the more Paybacks that can be imposed.

With private insurance, a claim is filed by the provider and the insurance carrier pays or rejects the claim.  If rejected, the Provider corrects errors and provides additional documentation needed for reimbursement.  If the claim is still denied, the patient is then billed for the “uncovered services.”

Under Medicaid, the claim is paid.  The Provider is then vulnerable to federal, state, and local auditors who require a 100% payback if they believe the documentation is inadequate.  The proposed Rule arms these auditors with many more avenues to extract a payback.  A simple oversight or clerical error results in a 100% payback.  If the written rehabilitation plan contains an error, then all services provided under that plan are subject to payback.  Put simply, Medicaid plays the “gotcha game,” with no lesser penalty in their arsenal than a 100% payback.  The Provider cannot then turn to the indigent patient and expect payment, nor can they payback the funds they expended providing the service.  The result is that the Provider’s focus is shifted from the client to the record as the most important element of their job.  Clients become a bothersome interruption to the mandated and critical documentation work of the professional staff.  This is already happening and can be seen in the dramatic increase in workshop offerings to Mental Health staff on record keeping and “Audit Proofing Your Records.”  “Quality Improvement” refers to records, not services, and the client suffers.
Recommendation:  Develop a Rule change that would stop the “gotcha” game and truly benefit the clients served.  Develop “fines” short of full paybacks and work to reduce the paper work demands on Providers so that they can focus on service delivery to their clients.  Surely there is a way to pursue unscrupulous Providers without overwhelming good Providers with paper work.
Section 440.130(d)(l)(vi)
This section, and others, has to do with the expectation that there will be a “measurable reduction of disability and restoration” and the exclusion of services to “maintain a level of functioning.”  Severe and Persistent Mental Illness, such as schizophrenia, has a devastating effect on a person’s whole life.  One can not chop that life up into specific measurable goals, prescribe a specific intervention, in a predetermined amount and expect to impact that life.  The proposed Rule goes even further in the wrong direction by disallowing most of the elements of that life as billable under Medicaid.  In fact, I’m hard pressed to even think of an intervention that could not be interpreted as being vocational, prevocational, educational, social or recreational.  Even “Housing” is listed, which may be interpreted as any intervention to support a person in living more independently.  Then there are “services that are intrinsic elements of programs other than Medicaid” which are also disallowed.  How can this be considered “Person Centered?” 
I understand that CMS provides an example of what might appear to be a “social activity” which may in fact be addressing the rehabilitation goal of social skills development as identified in the rehabilitation plan.  They go on to state that such an activity would need to be specifically related to an identified rehabilitative goal as documented in the rehabilitation plan with specific time-limited treatment goals and outcomes.  Furthermore, the social activity would need to be provided by a qualified provider, be documented in the case record and meet all requirements of this proposed regulation.  Can CMS not see the absurdity in this?  How did CMS staff develop their social skills without all of the above?  Do they really think that a person with mental illness is so different from them as to require all of the above?  Why would a Provider even attempt such billing, knowing that the goal must be time limited and the individual would often have no place to use the social skills developed upon goal attainment?

I am not trying to make the case that Medicaid should pay for playing Bingo.  In fact, Adventure House backs social activities out of the program time billed to Medicaid.  But, under the proposed Rule, Providers could bill Medicaid for Bingo, TV watching, horseback riding and practically anything else, as long as they met all the above requirements.  CMS can not stop such abuse by increasing documentation requirements.  Instead, CMS will further shift the focus on the requirements and the documentation and not on the clients, who would most likely exhibit good social skills if given the opportunity, or develop those skills (as most people have) by being provided with the opportunity to participate in a social setting.
Rehabilitation as it applies to adults with severe Mental Illness can not be seen as picking out a narrowly defined and measurable segment of a person’s disability and then providing an intervention, in some kind of prescribed formula, which should be administered in calibrated dosages by qualified professionals to their ill patents.  The rehabilitation services must be in some context that provides meaning and purpose.  What good are measurable goals and allowable interventions to impact budgeting skills, when there is nothing in this world that the client can envision as worth budgeting for.  Don’t we understand that there is no reason to save to buy new clothes, when there is no place to go in them, or for a vacation, when there is no one with whom to go and nothing from which to take a vacation?  Providing that context, that purpose, is the best way I have found to reduce the disabling effects of a major Mental Illness.  
The proposed Regulations threaten our ability to provide a context within which real Rehabilitation happens.  If CMS applied these regulations to persons who are not diagnosed with a Mental Illness, I truly believe they would become disabled.  Their lives would be fragmented into measurable pieces.  Large areas of their lives would be ignored because we are not able to identify measurable goals nor can we specify an anticipated outcome that would reasonably impact those areas.  We can impact those areas!  We do it every day with our friends, family and co-workers.  We just can’t document what we do to accomplish this under the requirements set forth in this proposed Rule change and to try would risk audit repercussions.  
This objection to the proposed rule is IMPORTANT. In the Federal Register, CMS describes ball throwing as a billable service for a stroke victim needing to improve balance and coordination.  There is an assumption here that the client has a life in which balance and coordination are needed and that this life includes activities that will sustain balance and coordination long after the professional intervention.

The same assumptions can not be made for an adult with a long term Mental Illness.  Members have reported being in time limited programs where they hid improvement for fear of being discharged from the very service that helped them improve.  They report having no where to go upon discharge, nothing meaningful to do and no one with whom to share any goal attainment they may have made.  They also fear the return of depressive and psychotic symptoms that they know may reoccur despite compliance with medications.  The words “Recovery goals” appear to have been inserted into the proposed regulation, with no understanding of what that means.  It appears to be just another documentation requirement to CMS.  People rarely recover from severe Mental Illness.  It is a biological illness with no known cure.  The word “Recovery” as it applies to Mental Illness refers to the often life long struggle of an individual to recover their lives to the greatest extent possible despite the illness.  To set recovery goals means to provide supports and services specifically listed as not covered under the proposed Medicaid rule.  The exclusion of services that are “prevocational” is particularly troublesome, as many interventions and supports necessary for “recovery” fall within this realm.

CMS can not simply make a Rule and abandon the Medicaid eligible people with Mental Illness.  We have discharged these people from institutions with promises of providing community based services that were nonexistent or grossly under funded. Now, the single largest funding source used to develop those services in the community is threatening to make a Rule change.  It is inhumane and unethical to hide what CMS is doing behind the stated purpose of “rectifying the improper reliance on the Medicaid rehabilitation benefit” without identifying/developing an adequate and alternative funding source.

CMS has allowed or has looked the other way while states have utilized Medicaid funding to sustain and maintain the highest possible functional level for adults with severe Mental Illness.  This MUST remain as an acceptable goal for delivering services under Medicaid.

Section 440.130(vii)(3) 
In North Carolina, we know how CMS expects Providers to document progress towards goals in the rehabilitation plan.  They expect a progress note for every encounter.  CMS imposed a daily note requirement on Psychosocial Rehabilitation (PSR) programs last year, claiming that this was not new, but a long standing requirement that most states have failed to meet.  They stated that they are now “cracking down on states to comply” and will expand this “crackdown” to other states as their State Plans are reviewed.  CMS officials failed to explain how the state was at fault, when CMS has allowed monthly documentation for PSR services in North Carolina for over 17 years.  Didn’t CMS have to approve our State Plan?

I can not state this strongly enough.  A progress note requirement for every encounter is an unnecessary and major burden, especially for services, like PSR, that are delivered to groups.  This requirement has rendered our service record useless.  The record can no longer be used to track the course of services being provided or for any clinical purpose due to the sheer volume of notes.  Instead of producing 115 progress notes per month, Adventure House professional staff must now write over 2,000 notes per month, at a cost of $35,000 per year.

WE STRONGLY RECOMMEND that progress notes be required on a monthly basis, leaving it to the Provider to make more frequent notes in cases where that may be appropriate!!   
Sincerely,

Tommy Gunn, M.S.

Executive Director
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